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M/s Asarwa Mills
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
Ihe one may be against such order, to the appropriate authority in the following way:

IR I T YAdaTur 3ndeE
Revision application to Government of India:

() () () A Seur e AR 1994 B U e N gare ¢ A & an I geln are
O ST A vkl Ul & it gadiaTer M 3eha wfdd, ARE SR, R e, eRd
S el aitarer. shaer & aaer, Fag @l s Reeh-110001 @1 6 Sel amfRe |
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi- 110001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
nroviso to sub-seclion (1) of Section-35 ibid:
(i) A amer &) Y & o 3 o @ eREE A RRl HERe A1 3 wreara A Ar
A A A AfEeTY 9 el o Sird gu FY aY, 7 frdY ofERanR AT $iER @ ane ap foel wRaE
i el g @ 2 ;e B ufear & ale gg e |

In case of any loss of goods where the loss occur in transit from a factory o a warehouse or to
another factory or from one warehouse lo another during the course of processing of the goods in a
warchouse or in storage whether in a factory or in a warehouse
(¥ i & Ay fed g o wdyr o SR s woar ara & A d s e
e e U SeUTgE Qe A e & AET A G amed & arx foeel ug ar vewr A frafifere & |
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(i) in case or repate o1 auty or excise 0N goous expuled W aly suunuy Ul
{erritory outside India of on excisable material used in the manufacture of the

cjoods which are exported to any country of territory outside India.

afe Qoeh @l TR T OTTE & e (@urer At dchd ) e

oy arar et §
() I case of goods exported outside India export to
payment of duty.

Nepal or Bhutan, without

(o) 3ifaer seurger € Scuigel fed & oprare & fore il -p U R R | &
s ¥ 3l 0w JERr S g AR e frmeT & Jgefaes 3TgE 3irer & g
iy el wrara v v are d frr yfafeer (@.2) 1998 URT 109 &R frge

e A sl
() Credit of any duty allowed to be utilized towards paymeht of excise duly on
final products under ihe provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under 5ac. 109 of the Finance (No.2) Act, 1 998.

(1) AvEer BeueEt e (3THTe) feremraeh, 2001 & for@er o & sicrter fafafay
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Ay |
The above application shall be made in duplicate in Form No.  EA-8 as

9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to ha appealed against is
communicated and shall he accompanied by two copies each of the OO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

ovidencing payment ¢ 5

specified under Rule,

5f prescribed fee as prescribed under Section 35-FE of
CIEA. 1944, under Major Head of Account.
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) el KA 1000/~ W Il & S |

accompanied by a fee of Rs. 200/- where the

The revision application shall be
the amount

Amount involved in Rupees One Lac or less and Rs. 1000/- where
involved is more than Rupees One Lac.
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Under Section 25B/35E of CEA, 1944 an appeal lies to:-
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i view ol
of the duty demanded where duty or duty an

Alone is in dispute.” fir &S \
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The i.l!,)],lltai lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 .as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and -shall be

accompanied against (one which at least should be accompanied by a fee of Rs. 1,000/,

i-‘.'._.’i,[_'.)(){]ﬁ and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
l.ac, 5 Lac fo 50 |.ac and above 50 Lac respectively in the form of crossed bank draft in
(vour of Asstt. Registar of a branch of any nominate public sector bank of the place
n{ul l"!I'ff'! Ille li)f;'?il‘lcl? o|f any nominate public sector bank of the place where the bench of the
fribunal 1s snuated,

Cafe mar ander A wd e sl B wHERY BT 8 Al 9AS Tl aireer @& fory WRT w1 AP Su

a1 far s TRY g aer @ @ gy ol 5 forar o B @ FEe & fore genRufer oy
S B e el AT DENT ADBR 1 Y e far omar €

in case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
(illedl 1o avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :

e 2e R 1970 T WM W ArFHE— & aferafer, PuiRT 5y SRR Tdd ST At

et e uenRafd ok iR @ ameer i A ucd @ Y Ui W 6.6.50 9 1 Ry Yoh
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment

anthorily shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.

il referr el ) R B arel P a Al ¥ eare ot fAsar S @ S r Yo,
o et e U daiay el el (@raifR) Fraw, 19s2 31 Ffed il

Atlendion in invited to the rules covering these and other related matter contended in the

 Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Al e, WA YIRS Yed vg Qarae afielld e (Re), @& uld arfielr @ TRl 4
5 (Penalty) BT 10% a0 STAT HTAT e & | grlifs, AT qd S 10 3

B 91T (Demand) Ud - &3
piir B l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
i

1094)

s 21 Fevlies ey 3N QAT T H Sierder, QnfaTer g "eciear AT (Duty Demanded) -
(i) (Section) T3 111D & dGd (BEENRGEURE
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Giy Qe Hize PR & a6 & dgd oF T

iy e ST vei faver arcfier o vrger e ST Y SeTelr 3, ardYer’ wifaa @ & for - ret aair fem 2 T
or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. [t may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 26 | of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;

(1) amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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F.No.V2(52)102/North/Appeals/15-19
ORDER-IN-APPEAL

M/s. Asarwa Mills (A Div. of Bengal Tea & Fabrics Ltd.), Asarwa Road,
Ahmedabad (henceforth, “appellant”) has filed the present appeal against the
Order-in-original No. MP/06/REB/AC/2018/KDB dated 07.05.2018
(henceforth, “impugned order”) passed by the Assistant Commissioner,

Central GST, Div-II, Ahmedabad - North (henceforth, “adjudicating
authority”).

2 The facts of the case, in very brief, are that the appellant, a
manufacturer of goods falling under Chapter 52 of CETA, 1985, filed some
(3) rebate claims worth Rs.7,67,490/- under rule 18 of the Central Excise
Rules, 2002 in respect of goods exported under payment of duty. Scrutiny of
documents submitted with the rebate claims revealed that appellant had also
claimed duty drawback under Customs, Central Excise Duties and Service -
Tax Drawback Rules, 1995 (DBK Rules, for short) at higher rate of drawback.
The higher rate of drawback is applicable when Cenvat facility has not been
availed, whereas, appellant had availed the facility of Cenvat credit. The
adjudicating authority, relying on the decision of Hon'ble High Court of
Bombay at Nagpur Bench, in the case of CCE, Nagpur V/s Indorama Textiles
Ltd. reported at 2006(200) ELT 3(BOM) concluded that appellant was not

entitled to both rebate and higher rate of drawback and rejected the rebate

claims.

34 Being aggrieved, the appellants have filed the present appeal before
me. The appellants argued that the relied upon case law by adjudicating
authority is in respect of manufactures and exporters of yarn whereas the
appellant is only manufactures of yarn which exported through merchant
exporter. Appellants further states that they had not claimed the duty
drawback, it was claimed by the merchant exporter i.e. M/s Damodar
Industries Ltd., Mumbai who had exported the ‘yarn,- preparing Shipping Bills

and all the relevant documents.

4. A personal hearing in the matter was held on 05.10.2018 and Shri
Sanjiv Kumar Singh, GST In-charge and Shri K.V.Parmar, Consultant,

appeared for the same and reiterated the grounds of appeal.

5 I have carefully gone through the appeal. The short issue involved is

whether rebate of duty paid on goods exported is admissible when higher
rate-of drawback (the drawback rate applicable when Cenvat facility has not

been availed) has been claimed by the appellant. As per adjudicating




F.No.V2({52)102/North/Appeals/18-19

whereas, appellant argues that they had not claimed the duty drawback, it

was-claimed by the merchant exporter.

oy | I find that the adjudicating authority has rightly relied on the
judgement of Hon’ble High Court of Bombay in the case of CCE, Nagpur V/s
Indorama Textiles Ltd. reported at 2006(200) ELT 3(BOM). In addition to

_ that I also rely on the decision of Hon’ble Madras High Court in the case of
Raghav Indusries Ltd v. UOI reported at 2016 (334) E.L.T. 584 (Mad.), I am
of the view that the present issue is squarely covered in the decision of
Madras High Court. The facts of two cases are very similar and to show this I
quote para 2 of the decision where it is clearly stated that petitioner utilized
the duty paid inputs without availing credit of duty paid on the materials as
available under Cenvat Credit Rules, 2004 and that for paying duty on the
. goods exported, the petitioner utilizes the credit of duty paid on capital goods

-used in the manufacture of yarn.

2. It is the case of the petitioner that they are manufacturers
of synthetic and blended textile yarn made out of raw materials, viz.,
duty paid polyester staple fiber or polyester viscose staple fiber. The
petitioner utilised the said duty paid inputs without availing the benefit
of Cenvat credit of the duty paid on the materials, as available under
the Cenvat Credit Rules, 2004. The petitioners exported finished goods
viz., yarn to various countries on payment of excise duty on yarn. For
paying the excise duty on the goods exported, the petitioner utilises
the credit of duty paid on the capital goods used in the manufacture of
such yarn.

5.2.1 1 further extract para 14 to 18, wherein Hon'ble Court has found that
petitioner is not entitled to claim both the rebates, i.e., rebate under rule 18

: . of the Central Excise Rules, 2002 and duty drawback under DBK Rules.

14. As per the proviso to Rule 3 of Customs, Central Excise
Duties and Service Tax Drawback Rules, 1995, a drawback may be
allowed on the export of goods at such amount, or at such rates, as
may be determined by the Central Government provided that where
any goods are produced or manufactured from imported materials or
excisable materials or by using any taxable services as input services,
on some of which only the duty or tax chargeable thereon has been
paid and not on the rest, or only a part of the duty or tax chargeable
has been paid; or the duty or tax paid has been rebated or refunded in

. whole or in part or given as credit, under any of the provisions of the
Customs Act, 1962 and the rules made thereunder, or of the Central
Excise Act, 1944 and the rules made thereunder or of the Finance Act,
1994 and the rules made thereunder, the drawback admissible on the
said goods shall be reduced taking into account the lesser duty or tax
paid or the rebate, refund or credit obtained.

15. In the judgment relied upon the learned counsel for the
petitioner, the Hon'ble Supreme Court has held that the benefits of
rebate on the input on one hand as well on theﬁmshgd goods
exported on the other hand shall fall within the prO\(,f?:i s‘oﬁﬁﬂ;@lS of
Central Excise Rules, 2002 and the exporters are-eiftitl ’to\l%:éj)} the
rebates under the said Rule. ' 2 @
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16. In the case on hand, the benefits claimed by the petitioners
are covered under two different statutes - one under Customs, Central
Excise Duties and Service Tax Drawback Rules, 1995 under Section 75
of the Customs Act, 1962 and the other under Rule 18 of the Central
Excise Rules, 2002. Since the issue, involved in the present writ
petition, is covered under two different statutes, the judgment relied
upon by the learned counsel for the petitioner is not applicable to the
facts of the present case.

& 17. As per the proviso to Rule 3 of the Customs, Central Excise
Duties and Service Tax Drawback Rules, 1995, the petitioner is not
entitled to claim both the rebates.

18. In these circumstances, the respondents have rightly
rejected the claim made by the petitioners. I do not find any error in
the order passed by the respondents and the writ petition is liable to
pe dismissed. Accordingly, the same is dismissed. No costs.

5.2.2 Therefore, considering that an identical issue stands decided Dby
Hon’ble High Court of Bombay and Hon'ble Madras high Court, I am bound to

follow the case laws and consequently, impugned order is liable to be upheld.
6. In view of above discussions, I up held the impugned order passed by
the adjudicating authority and reject the appeal filed by the appellants.

g sfiernet ERT o IS e @ AR SuRE alh @ foRar St T

7 The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

\
Central Tax (Appeals), Ahmedabad.

BY R.P.A.D
To,
M/s. Asarwa Mills
(A Div. of Bengal Tea & Fabrics Lidyd;

Asarwa Road, Ahmedabad.

Copy to:-
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
5. The Commissioner, Central Tax, Ahmedabad-North.
YThe Dy./Asstt. Commissioner, CGST, Division-II, Ahmedabad-North.

3
4. The Asstt. Commissioner, (Systems), CGST, Hg., Ahmedabad-North.

‘/5./' Guard file.
6. P.Afile.
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